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Abstract:

The application of foreign law by the national judge no longer raises a problem at all in
disputes with a foreign element. However« the issue of personal status in Algeria is considered
to be linked to Islamic law as long as the source of the provisions of family law are derived
from Islamic law. Therefore« the defense of infringement of public order is carried out in
accordance with Article 24 of the Civil Code in every case in which foreign law conflicts with
Islamic law. The Algerian legislator was not content with only advocating public order« but
rather included the text of Article 13 of the Civil Code« which stipulates the application of
Algerian law in matters of personal status in every dispute in which there is one of the parties
to the marital relationship is Algerian.

Keywords: foreign law; Personal Status; Exclusion of the application of foreign law; Public
morals; national judge..
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Abstract:

Foreign enforceable judgments are judicial decisions issued by courts in one country
that can be enforced in another country< based on legal conditions and criteria. The
enforcement of these judgments requires the existence of international agreements such as the
New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards:« that
the judgment be final and binding in the country where it was issued¢ and that it does not
contradict public order or fundamental laws in the country where enforcement is sought.
Additionally« the issuing courts must be competent. When these conditions are met¢ the
concerned party can submit a request to local courts to obtain enforcement authorizations
thereby enhancing international judicial cooperation and ensuring the rights of parties across
borders.

Keywords: Judicial decisions¢ international agreements¢ Foreign enforceable judgments«
public order« Fundamental laws.
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Introduction:

Not all foreign judgments of all kinds are enforceable in the country« but rather: in
principle« the matter should relate to a foreign judgment issued in relation to a private law
dispute. Provided that these descriptions are fulfilled in the ruling« it does not reduce it to the
status of a national government« but rather it must meet several conditions without which the
order to implement it cannot be issued by the courts of this country < noting that countries do
not follow the same pace when implementing foreign rulings« but rather differ among
themselves according to their adherence to the rules. The principle of territorial sovereignty.
To discuss these issues«we address in the first section the nature of foreign judgments subject
to the enforcement order system« and in the second section« the prevailing systems in
implementing a foreign judgment.

Problem Statement: How can countries ensure the effective enforcement of foreign
judgments while respecting national sovereignty and adhering to public order and
fundamental local laws?

To address this problem statement« we will divide this research paper into the following
sections:

The first topic: The nature of foreign judgments subject to the enforcement order
system

The foreign ruling is an element in the legal system of individuals because it is directed to
them and the concept of acquired rights prevails in the field of conflict of laws (1). Issuing a
ruling on the subject is the natural end to every dispute. The goal of presenting it to the
judiciary and proceeding with it is to reach a ruling that is consistent with the reality of the
opponents’ position in it. Each person becomes clear about his rights and thus puts an end to
the battle of rivalry that broke out between them.

The ruling intended in our study is every decision issued in the name of a foreign sovereign
(2) and concerns a relationship governed by private law « whether it is a ruling or a state act. In
order to become clearer about the nature of enforceable foreign rulings< we must address
foreign rulings that are not subject to an implementation order. This is what we will explain in
the following two requirements.

The first requirement: foreign judgments that can be ordered enforced.

Since the decisions issued by the judiciary are many and varied« and all of them are
called in a general term “judgments <’ we had to define the concept of judgment in the context
of explaining the effects of foreign rulings« because the courts« in addition to their judicial
function«< have a jurisdictional function. Then we touch on foreign rulings that are

L - Repertoire of civil procedure today 03¢ date 2003« encyclopedia juridique Dalloz 03 April 2003.
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authoritative without the need to order their implementation. What is Algeria’s position on
this« and everything mentioned will be discussed in the following:

First Section: Listing foreign judgments subject to the execution order system
First: judicial rulings

A ruling< or its equivalent in French« “judgment<’ is every decision issued by a
judicial authority in a dispute brought to it by litigants. It must be properly formed in a dispute
held with it in accordance with the Civil Procedure Code. Judicial rulings are issued by
judicial authorities of different types and degrees in the cases before them. For the benefit of
one party < its implementation sometimes requires coercion through the use of public force.

The meaning of the rulings extends to include all the rulings that settled disputes
existing between individuals among themselves or between individuals and the state« and the
matter does not differ in this regard with regard to the source of those rulings or decisions« as
it applies to the ruling issued by the court of first instance or the Judicial Council as second
instance « whether related. Ordering a civil« commercial < or other obligation. It is agreed upon
in jurisprudence and jurisprudence that the rulings that are compulsorily implemented are
only binding rulings«< without established or established rulings. Judgments may not be
compulsorily implemented as long as challenging them through opposition and appeal is
permissible and the deadline for appeal still exists« unless they are included. With expedited
entry (3).

Explaining the meaning of the ruling is a matter of adaptation subject to the law of the
judge« that is« the law of the state in which the effects of the foreign ruling are to be upheld.
Some commentators add that the ruling must be considered as such not only according to the
law of this state« but also according to the law of the judge who issued it. This is because
when it comes to the effects of foreign judgments< we are in the field of international
enforcement of the right “the judgment issued abroad” and not in the field of establishing the
right “issuing a national judgment”. It is sufficient for the procedure whose effects are to be
upheld to be a ruling that it be issued by a body that has jurisdiction and has jurisdiction in
accordance with the rules of the system. Its law is to issue decisions similar to so-called
rulings in the country in which those effects are intended to be upheld.

The reference for determining whether a foreign ruling has the force of a res judicata or
not is the law of the court that issued it. It is also the case that this foreign ruling to be
implemented is a binding ruling « a prescribed ruling« or a constructive ruling.

This ruling must be foreign in the sense that it is issued by the sovereignty of a foreign
country « without regard to the place where it is issued« nor to the nationality of the judges
who decide the dispute (4) < and therefore by referring to the text of Article 325 of the Code of
Civil Procedure« which corresponds to Article 509 of the French Code of Civil Procedure (
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5We find that they did not specify what is considered a foreign judgment« unlike some laws
that defined it« such as the Jordanian Law of 1952« relating to the implementation of foreign
judgments« in Article 2 of it as follows: “It is every judgment issued by a court outside the
Hashemite Kingdom of Jordan« including religious courts« relating to the procedures It is a
legal matter and requires the payment of a sum of money«a ruling on a movable property < or
the settling of an account.”

As for the Egyptian and Libyan laws« they take the principle of reciprocity as a basis for
implementing foreign judgments in everything related to the foreign judgment and its
implementation« in Articles 296 and 405« respectively®6.

Second: State actions.

The criterion for distinguishing between state actions and judicial rulings is the absence
of a dispute« that is« the absence of two disputing parties in state actions. However « there is a
jurisprudential trend that adds two criteria« which are the position of the judge who is required
to perform the jurisdictional work« and the framework in which he begins his intervention.
Otherwise« we would include all judgments in absentia within the state actions and the most
important characteristic. What is unique about the latter is that it does not have the authority
of the thing judged« and Professor Motulsky says that it is close to administrative actions« so
he calls them “the actions of judicial administration.” As for their implementation ¢
jurisprudence distinguishes between two types of jurisdictional actions« those whose effect is
compulsory execution and whose ruling is the same. Ruling on the enforcement of foreign

judgments«

Meaning that they are not executed except by virtue of an execution order« and those
that do not include any execution on persons and funds< and relate in particular to the
situation and eligibility < and this type has an effect without the need for any execution order.
Accordingly < jurisprudence tends to subject acts of loyalty to certain rules that may be close
to the rules relating to the effects of rulings and may differ from them according to the type of
act of loyalty < or according to the type of its effect (7).

State orders are issued by the judiciary at the request of an opponent without hearing the
statements of the other opponent or assigning him to attend < and they do not apply the basic
principles in the Civil Procedure Code that deal with organizing the judicial function of the
courts< such as public hearings and the right to defense.

When the judge issues state orders« it is in the form of a command« but if he issues a
ruling« he rules. In the first case« he orders according to the opponent’s requests or rejects
them«while in the second case« he rules according to what the opponent requested or rejects.
Judicial rulings are subject to the rule of reasoning« but state orders do not. It is necessary to
cause it< unless it violates a previously issued order. Unlike filing a lawsuit that interrupts the
statute of limitations« even if it is done before a court without jurisdiction« a state order does
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not interrupt the statute of limitations valid in favor of the debtor because it is not considered
a judicial claim unless the law stipulates otherwise8.

Considering that state acts are not issued in a specific dispute< most jurists have
believed that they can be implemented without subjecting them to the implementation order
system. The Egyptian legislator« in successive procedural laws« including the current
legislation« has made the rules for implementing foreign judgments apply to foreign orders:«
that is« to foreign jurisdictional acts. This is through9 the text of Article 296 of the Procedure
Code« and this is what the Emirati legislator has adopted through Articles 235 and 237 of the
Procedure Code. Emirati civil.

As for the French and Algerian legislation« state actions were not addressed «
because the problem was raised with regard to the implementation of judicial rulings and
foreign official bonds only« which led to jurisprudential and judicial fluctuations regarding
state actions. We currently find that both French and Algerian jurisprudence subject state
actions to the execution order system. Just like judicial rulings. The Algerian Minister of
Justice sent a letter dated August 1< 1972« to the Attorney General of the Algerian Judicial
Council« in order to remind him that these orders must be subject in their implementation on
Algerian soil to the same rules that foreign judicial rulings are subject to< namely the
necessity of issuing an order to implement it from the Algerian judicial authorities (10).

Section Two: Provisions excluded from the implementation order system

It is difficult for the provisions of status and capacity to be implemented in order to be
able to have their effects within the national territory as a result of the difficulties that result
from this. Perhaps it is not permissible for an adult who has been placed under guardianship
under a foreign ruling to continue to act in Algeria as if he had full capacity and as if he had
foreign rule does not exist.

The French Court of Cassation decided« in a famous decision issued in 1860« that a wife
divorced under a foreign ruling could remarry in France without the need for an execution
order. This decision was followed by several jurisprudence related to the status of persons and
their eligibility < and related to the transfer of rights or the granting of status. Later < the Court
of Cassation clarified its jurisprudence« which issued on March 3« 1930« stated the rule that
these provisions produce their effect in France independently of any declaration of the
executive formula< except in cases where these provisions must not lead to physical
enforcement measures on funds or injunctive measures on persons such as the ruling Issued
with a small delivery to the nursery (11).

This jurisprudence has been generalized to all rulings that create rights« such as rulings
on divorce« wills< and sales< or those that appoint a liquidator or agent for creditors. Thus«
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since the issuance of a ruling in 1860+ the status and eligibility rulings in France have become
valid without the need for an implementation order (12).

As for the jurisprudence in Egypt« we find a decision issued by the Court of Appeal on
January 12« 1956+ which ruled that “whenever the foreign ruling was issued regarding the
status of persons in a final manner and by a body with jurisdiction« it should be issued in
accordance with its law and in accordance with the rules of jurisdiction of private
international law« and there is nothing in it that contravenes public order in Egypt:« it is
permissible to apply it before the Egyptian courts even if the executive formula has not been
given in Egypt and even if the exchange condition is not available as long as no ruling has
been issued by the Egyptian courts that must be implemented on the same subject and
between the opponents themselves. So« when the contested ruling was... He concluded by
taking into account the validity of the rulings issued by the Lebanese courts in their rulings
denying the filiation of one person to another Lebanese. He has proven that these rulings have
fulfilled the conditions presented« so the ruling has not erred in the law13.

As for Algeria’s position on this issue+« Ministerial Circular No. 382 dated March 15+«
1968+« issued by the Minister of Justice < emphasized that status and eligibility provisions are
subject to the execution order system in Algeria and the Civil Status Law issued pursuant to
Order No. 65-182 has jurisdiction over the registration of civil status contracts. Official
documents issued abroad within the local and Algerian context shall be sent to the President
of the Court of the City of Algiers«regardless of the student’s domicile (14).

As for the Algerian jurisprudence: it did not enshrine the principle of validity of status
and eligibility provisions. As for the treaty law< Algeria concluded several agreements
without excluding this type of provisions< as is the case in Article 21 of the Algerian-
Moroccan Agreement« Article 20 of the Algerian-Tunisian Agreement« Article 2 of the
Algerian-French Agreement. Although these articles mention civil and commercial rulings <
judicial rulings and state decisions« the provisions on status and eligibility are included within
the civil rulings (15).

The bottom line is that the agreements concluded by Algeria refuse to allow this type of
ruling to have any effect in Algeria< nor any restriction« registration or correction« if it does
not obtain an implementation order. Accordingly « Algeria did not follow the example of the
French judiciary < which arranges the effects of status and eligibility provisions even before
granting it an implementation order. Provided that there is no enforcement against property or
coercion against persons16.

The second requirement: The nature of the ruling subject to the implementation order
system
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The judgments subject to the enforcement order system are the judgments that have the
status of foreigners« in addition to the fact that this judgment must be issued according to the
articles of the private law. This is what we will explain below.

First section: The referee has the status of a foreigner

A foreign ruling is one that is issued by a foreign court in the name of a foreign
sovereign without the nationality of the judges issuing it or the place in which they sit having
any consideration. In addition < decisions issued by international courts are considered foreign
rulings and are subject in this capacity to the condition of the executive formula. This is the
solution given by a Belgian court regarding the decisions of the Permanent International
Court of Justice. The court justified this position by saying that enforcement officials cannot
receive orders from a foreign authority « whatever it may be« that they do not know or whose
specifications they do not know: and therefore they need the national executive formula to
move implementation procedures (17)< and accordingly« if issued Judgment in the name of
the sovereignty of the foreign state. This condition is met if the state in which the judgment is
to be implemented recognizes the state whose courts issued the judgment.

In application of the above« the French judiciary held that rulings issued by French consular
courts in countries where France enjoyed privileges were not considered foreign rulings
because they were issued in the name of French sovereignty.

Thus« the ruling is considered foreign if the judicial authority that issued it acts in the
name of the authority of the state of this ruling. The criterion is the sovereignty in whose
name the ruling is issued and not the location of the judicial authority that issued it. A ruling
issued by a consul representing a foreign country is also considered foreign« even if the
headquarters of his consulate is located in the country. In which the judgment is intended to
be implemented« as the place where the judgment was issued does not matter « but rather the
sovereignty in whose name the judgment was issued.

It is also required to obtain an execution order for judgments issued in the name of the
protected state and intended to be implemented in the protecting state. As for the situation of
occupation« the occupying enemy state considers the rulings to be national < so it implements
them whether in its territory or in the territory of the occupying state. The latter may consider
them foreign judgments and requires obtaining an order for their implementation.
Implementation« or it has no effect and the dispute is returned again before its national
judiciary. If implementation is delayed until the occupying state achieves its independence« it
shall not implement it except on the condition of obtaining an order for implementation in
accordance with the conditions determined by its laws.

The following was stated in a famous judicial decision issued by the Supreme Council
on 02/05/1969: “If the law issued on 12/31/1962 abolished some legislative texts of a colonial
nature by not renewing their application« then this law does not deny the decisions The final
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judicial ruling issued in light of the aforementioned texts and the ruling that stipulates
otherwise violates acquired rights and ignores the non-retroactivity of laws”(18).

The meaning of a foreign ruling in the composite state applies to judgments issued in
the name of the sovereignty of another state« as well as judgments issued by the courts of a
state with regard to any of their effects in another state within the composite state < even if the
rulings issued by the courts of the various states are issued in the name of the sovereignty of
one state« it is also considered Foreign rulings in the country in whose territory the effects of
the ruling are intended to be upheld« rulings issued by internationally organized courts such as
the mixed arbitration courts that were established after World War |« the courts formed in
accordance with international river navigation agreements« the Permanent International Court
of Justice (above) and the International Court of Justice (currently). ( 19).

The second section: its chapter on private law

Once we have finished explaining what is meant by a foreign ruling« it remains for us to
add that this ruling that is to be implemented in Algeria must have decided on an issue of
private law« and therefore foreign criminal « administrative and financial rulings are excluded
from this scope (20 xhis is in accordance with what the jurisprudence and judiciary have
established in Egypt and France < but that does not prevent the national judge from considering
it as a fact or evidence of a fact that can be proven backwards (21).

The point is« given the nature of the dispute to which the ruling is related « not the party
that issued it< and determining the nature of the issue is subject to the judge’s law as the
reference for interpretation. Likewise« the civil ruling related to the criminal case and issued
by the criminal judiciary is enforceable in Algeria. In contrast« the ruling imposing a fine
cannot be implemented in Egypt« even if it was issued by a foreign civil or commercial court
(22). In this article« Algerian jurisprudence proceeded on this basis« so that we find that the
decision issued by the Jijel Judicial Council is a decision dated in May 9« 1990 Judicial
Journal 1992 No. 02 stipulates the order to implement the compensation ruling that was in the
civil lawsuit subordinated to a criminal ruling.

The second section: The prevailing systems in implementing foreign judgments

In this section« we will address the systems adopted or in force in implementing foreign
judgments in the absence of a special agreement on this subject« and that will be in the first
requirement. Given the breadth of the subject< we limit our study to addressing how the
Algerian judge deals with the implementation of the foreign judgment in the event that there
is Judicial agreements linking his country with the country in whose name the foreign
judgment was issued < and this is done through the second requirement.
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The first requirement: the absence of judicial agreements.

Assuming that we are dealing with a foreign judgment that has the force of the
judgment “passé en force de chose jugée”« meaning it is obligatory to implement it in the
country that issued it<and what is required is to implement it locally in another country. There
is no judicial agreement concluded between these two countries that regulates the issue of
implementing this foreign judgment« and therefore it must We address the judge’s powers
when examining this ruling through the systems adopted in this field« which are the system
for reviewing or reconsidering the ruling < the monitoring system«and finally the lawsuit filing
system«and we present what was mentioned below:

First Section: Review System

Under this system« the court that is required to grant the foreign judgment an execution
order examines its subject matter < and examines whether or not he was correct in applying the
law and assessing the facts. If it finds that he was correct« it grants him an execution order «
and if it sees that he made a mistake« it refuses to grant him the execution order (23).

The review system is based on the fact that a foreign judgment does not have any
validity outside the country whose courts issued it. In this system« the judge may accept the
submission of new requests< or the inclusion of third parties outside the dispute that was
decided abroad. This system is based on the fact that a foreign judgment may be issued by an
unfair judiciary that is far from objectivity < so the court required to implement it must address
this so that justice can be achieved (24).

The judiciary of the French Court of Cassation had taken this trend for a long time (25)+
which was expressed by the court by saying that the role of the judge when considering the
request for an implementation order is limited to ruling on the foreign judgment (26).

As of the French Civil Code of 1804« it became permissible for foreign judicial
decisions to have effect in France« provided that they were previously examined by a French
court. This was the system that imposed itself at the time < and this principle < which grants the
executive judge the broadest powers«was established for the first time by a decision issued by
the French Court of Cassation in 1918. Jurisprudence worked on developing it based on the
interpretation of some legislative texts (Articles 546 of the Code of Civil Procedure <2123 and
2118 of the French Civil Code (27)« and this system is summed up in the necessity of
providing 04 basic conditions in the foreign judgment in order for it to be skilled in the
executive formula:

1- It must be issued by a foreign court considered competent in accordance with the French
rules regarding conflicts of judicial bodies.
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2- It must be issued based on the relevant French law in accordance with the French rules on
conflict of laws.

3- It must not be in conflict with French public order.
4- It should not be tainted by clear injustice.

This fourth condition has been subjected to the most severe criticism < because it leaves
room for arbitrary interpretations. The political basis that prompted the judiciary to apply full
review to foreign judgments is the idea of sovereignty that is determined by the state’s
territory < and the meaning of recognizing foreign judgments is accepting the solutions reached
by the foreign judge. As an effect of sovereignty« the idea of protecting nationals of the
implementing state from the risk of executing foreign judgments emerged without conditions
(28).

Section Two: The control system

According to this system« the validity of the res judicata of a foreign judgment is an
acquired right that must be respected internationally. Therefore« the role of the judge who is
required to order implementation stops at ensuring that the judgment is valid from an
international standpoint and that certain conditions are met (29) and when this is proven to
him« he issues the implementation order. Otherwise« he Procedure« refrains from issuing it
and rejects the request« meaning that the court required to issue the execution order carries out
a kind of external oversight of the ruling. However « by referring to comparative laws < we find
that they almost agree on a set of conditions:«

The most important of which is ensuring that the ruling was issued by an internationally
competent court (30) and that it does not violate the public order in the country in which it is
to be implemented. This condition appeared on the occasion of the implementation of the
“Bulkley” ruling in 1860 (31) in addition to the necessity of the foreign ruling respecting the
rights of the defense in order to achieve natural justice and that the ruling should not be the
result of fraud or deception« with priority given to the national bond if it has faced the same
dispute.

This is what was confirmed by the French judiciary and what is taken by the Egyptian
and Lebanese legislation as introducing into the field of recognition of the private rights of
individuals at the international level a condition of a political nature < which is a condition of
exchange. In addition« under the Egyptian regime« which applies Islamic law in matters of
personal status« every time... In which one of the parties to the relationship is a Muslim« the
Egyptian judge must stipulate conformity between the solution that the foreign ruling says
and the solution that he would have applied« and the reason for this is that the Egyptian judge
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protects the Islamic system« whether the matter concerns a right acquired abroad or a right
that is intended to be established for the first time in Egypt32.

In order to implement a foreign judgment under the surveillance system« the interested
party must file a lawsuit before the first-instance court« through which he seeks the issuance
of an implementation judgment. The purpose of this is not to review the content of the foreign
judgment« but rather to approve its implementation on the territory of the foreign country.
Among the countries that adopt this system are the countries of the Levant. Arab countries
and some European countries such as Germany and Turkey33.

It is worth noting that in order to order the implementation of a foreign judgment in the
country« it is not required that the solution decided by this judgment be identical to the
solution that the judge would have reached assuming that he was the one who decided the
issue in the first place (34).

This is supported by the fact that the national legislator < in the process of regulating the
conflict of laws article« accepts the application of objective rules different from those
established in its internal law« and as long as this is the case« there is no logical justification
that requires conformity between foreign legal concepts and those established in Emirati law«
and all that is possible for the national judge is To examine the issues presented to him case
by case to determine whether the external conditions are met.

The monitoring system appears to be a framework of varying breadth according to the
legal systems and concrete needs. Thus« while the Munzer decision sets five conditions that
constitute« at once« an expression of the executive judge’s oversight authority« subsequent
decisions reduced the number of required conditions in the Bachir decision issued From the
Civil Chamber« dated 10/04/1967 « where the condition of regularity of procedures followed
before the foreign judicial body was incorporated into the condition of conformity with public
order and the absence of fraud towards the law (35).

The case concerns a decision issued by the Dakar Judicial Council ruling for divorce
between the spouses« assigning custody of the child to the mother and ordering the father to
pay food alimony. Mrs. Bashir wanted to implement this decision in France« so she filed an
enforcement lawsuit. On November 30« 1965« the Aix Provence Appeals Council issued a
decision. Rejected« and when the student filed an appeal in cassation« the French Court of
Cassation issued the decision issued on 10/04/1967 rejecting the appeal. Thus«the monitoring
system moved from rulings on status and eligibility to rulings related to money. This system
developed« as Professor Holleaux says« “as an un contre poison.” For review system.

These conditions represent the maximum at the present time for monitoring the validity
of the foreign ruling. The first condition is that the foreign ruling be consistent with the
general French system« while the second condition is represented by the jurisdiction of the
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foreign judge« and the validity of the procedures that were followed« and on the occasion of
the implementation of the “De Wrede” ruling« it was in the year 1990« in addition to the
requirement of the jurisdiction of the applicable law regarding the subject matter of the
dispute« and it was on the occasion of the implementation of two rulings issued in 1945 by the
Court of Cassation. Both jurisprudence and the jurisprudence of the Seine Court added a
fourth condition« which is that the ruling must not be tainted by gross injustice or apparent
error36.

As for Algerian legislation < according to Article 325 of the Civil Procedure Code < when
a ruling is issued by foreign judicial authorities and it is intended to be implemented within
Algerian territory < this can only be done in accordance with what Algerian judicial authorities
require for its implementation without prejudice to what may be stipulated in political
agreements regarding provisions that contradict this. What we will study later: In other words ¢
a foreign ruling cannot be implemented on the homeland except after it has been approved by
the national executive formula.

This is done through a lawsuit initiated by the person in whose favor the judgment was
decided« which includes a request to legalize the foreign ruling in the Algerian executive
form« noting that the issue was not dealt with in detail by the Algerian legislator. Rather«
judicial work has taken place regarding this< such that a lawsuit must be filed before the
competent court« after which memorandums are exchanged by its parties< and after
sufficiency < an issue is issued. Civil Disputes Judge ruled (37).

It was stated in one of the decisions issued by the Supreme Court that the judges of the
matter followed the legal procedures in implementing the foreign ruling and therefore they
applied the correct law (38) and the same principle was adopted in a decision dated
06/02/1992« file No. 84513 published in the Judicial Journal for the year 1993« third issue.
Accordingly < the Algerian legislator has adopted the monitoring system« which only allows
the judge the authority to give the order to implement the foreign judgment or refuse to
implement it« without examining the facts or the interpretations reached by the foreign judge.

Third section: The lawsuit filing system

This system prevails in English law and in the countries that follow its approach in
accordance with it« the foreign judgment itself is not implemented« but rather the interested
party must file a new lawsuit before the English courts to claim the right included in the
foreign judgment< and then submit the foreign judgment issued in his favor as decisive
evidence in the case proving that The right claimed and the ruling issued in the new lawsuit
by the national courts is the enforceable one.

English jurisprudence formulates this rule by saying that it is permissible for the
convicted person to file a lawsuit based on the foreign ruling. What we notice here is that
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when the English courts recognize the validity of the foreign ruling« they are in fact
recognizing the right that results from this ruling.

English jurisprudence indicates that the basis for recognizing the ruling lies in the
fact that the ruling issued by the competent court imposes on the defendant a duty or
obligation to confront the plaintiff according to what the ruling stipulated.

English law has undergone a remarkable development in this regard. In the first half of
the eighteenth century« the foreign judgment presented as evidence in the new lawsuit in
England was viewed as a simple presumption that could be proven to the contrary. This is
what Lord Brougham recorded in the year 1834 in the Hanldich case. However « this particular
trend was soon abandoned since the year 1870« and foreign rule began to be viewed as
decisive and conclusive evidence of the correctness of what it decreed abroad. The
foundations of this prevailing system in England can be crystallized in two matters:

The first is that the foreign ruling presented as evidence in the case is viewed as
decisive evidence that does not accept arguments to the contrary < even if it is flawed due to a
mistake in fact or law. This is because the English courts are not courts of appeal with respect
to the foreign courts that issued the ruling.

Second: The English judge does not always accept the foreign ruling as such without
discussion in all circumstances. On the contrary < he does not believe in this foreign ruling as
such unless it fulfills a set of conditions « the most important of which is that it be issued by an
internationally competent court. This jurisdiction is determined according to the rules of
English law. In any case« it is now common that some countries embrace the so-called review
system« while others embrace the so-called monitoring system (39).

It is worth noting that countries that require reciprocity require« in turn« filing a new
lawsuit regarding foreign judgments issued by countries that deny the executive effect of the
judgments. They also require oversight of the matter with respect to foreign judgments when
adopting the review system. However« the monitoring method is considered a compromise
between the two systems.

The second requirement: the existence of judicial agreements

Algeria inherited the legal and judicial function that had prevailed in the period
preceding independence« and the first reaction of the Algerian authorities occurred under
Order No. 62/157« according to which the Algerian legislator stipulated that French laws
should continue to be implemented except for those that were contrary to national
sovereignty « and the agreements concluded by Algeria were The first dealt with the subject of
implementing foreign judgments« then the codification of civil procedures was issued
pursuant to Order No. 66/154 < which dealt with the subject in Article 325 and Article 8« the
last paragraph of the Civil Procedure Code.

However « the agreements concluded by Algeria dealt with the subject carefully « as they
specified the provisions that may be implemented the conditions that must be met« and the
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procedures that must be followed to obtain the implementation order. Accordingly« it was
necessary to limit these agreements and know what was stated in their content< and then
explain the conditions for implementing the foreign judgment in the event of an agreement. A
lawsuit concluded between Algeria and the foreign country issuing this ruling.

Section One: Content of agreements concluded between Algeria and foreign countries

In this case« the judge must follow the provisions contained in these judicial
agreements« related to the implementation of foreign judgments. This is even if the ruling
contradicts the conditions stipulated by law« so it is necessary to be guided by its provisions in
accordance with the text of Article 325 BC (40) and this is what is called the “agreement
enforcement” system. "Or the "Agree mental System of Implementation" and the agreements
concluded in this field are:

1. . Agreement of March 15¢ 1963« regarding mutual cooperation in the judicial field
between Algeria and Morocco« ratified by Order No. 68/69 of September 1969.

2. Agreement of March 15¢ 1963+ regarding mutual cooperation in the judicial field between
Algeria and Morocco- ratified by Order No. 68/69 of September 1969.

3. An agreement relating to judicial cooperation between Algeria and Mauritania ratified by
Order No. 70-4 of 01/15/1970.

4. Judicial cooperation agreement between Algeria and Libya« ratified by Presidential
Decree No. 95-367 dated 11/12/1995.

5. Presidential Decree No. 94/181 dated June 27« 1994« ratifying the Judicial Cooperation
Agreement between the countries of the Arab Maghreb Union signed in the city of Lanuf
(Libya) on March 9 and 10+ 1991.

6. Judicial agreement between Algeria and Egypt: ratified by Order No. 65-195 dated June
29¢1965.

7. Presidential Decree No. 03-139 dated March 25+« 2003 ratifying the agreement regarding
legal and judicial cooperation between Algeria and Jordan.

8. Presidential Decree No. 01/47 dated February 11« 2001« which includes the ratification
of the Riyadh Arab Agreement for Judicial Cooperation signed on April 6 1983« as well as
the amendment of Article 69 of the agreement corresponding to November 26+ 1997 « by the
Council of Arab Ministers of Justice during its regular session. Thirteenth.

9. The Algerian-French Judicial Protocol amended and supplemented by Order No. 65/194
and Decree No. 66/313.

10. An agreement relating to mutual judicial cooperation in civil and commercial affairs
between Algeria and Belgium ratified by Order No. 70/60 dated 10/8/1970.

40 _ Melzi Abdel Rahman« Lectures on Methods of Forced Execution in the Civil Procedure Code - National
Office of University Publications - Year 2002-2003¢ p. 30.
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11. An agreement for judicial and judicial cooperation in civil« commercial< family and
penal matters between Algeria and Germany « ratified by Order No. 73/57 of 11/21/1973.

12. A judicial and legal cooperation agreement in civil< family and penal matters between
Algeria and Romania ratified by Decree No. 84/178.

13. An agreement on judicial cooperation and justice in civil« commercial <« family and penal
matters between Algeria and Hungary ratified by Decree No. 84/25 dated February 111984,

14. The agreement concluded on 12/20/1973 relating to judicial and judicial cooperation in
civil« commercial « family and penal matters between Algeria and Bulgaria« ratified by Decree
No. 77/191 dated 12/24/1977.

15. An agreement relating to judicial cooperation between Algeria and Turkey - ratified by
presidential decree dated 11/16/2000.

16. An agreement regarding judicial cooperation between Algeria and Mali ratified by
Decree No. 83/399 of June 18+ 1983.

17. An agreement regarding judicial cooperation between Algeria and Niger ratified by
Presidential Decree No. 02/102 dated March 62002 (41).

It is noted that these bilateral agreements are characterized by a kind of similarity < and
the Algerian-Moroccan agreement is considered the first to set the conditions for the
implementation of foreign judgments« even though it was ratified in the year 1969« while the
Algerian-French agreement is the first to be implemented.

It is clear from the agreements concluded by Algeria that they focused on implementing
judicial rulings and state decisions issued in civil and commercial matters (42).

However < some agreements added a personal status article (43) or personal status and
judicial rulings requiring compensation in criminal matters (44).

While some agreements did not stipulate state decisions (45)« as for the Algerian-
Belgian agreement: it only aims to meet expenses and compensation without the principal of
the debt« but civil provisions usually constitute the traditional scope of the executive formula.
Also« the procedures noted under the text of Article 4/1 of this agreement« which include
dispensing with hearing the parties< do not exist in the Algerian procedural law < in addition to
the fact that the authority competent to decide on the request for an executive formula
mentioned in Paragraph 02 of Article 04 has not yet been appointed by Algeria(46).

As for the status of the treaty in domestic legislation« it was stipulated in Articles 131«
132+ 165 and 168 of the Constitution of 1996+« making it superior to internal law after its
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ratification. Article 21 of the Civil Code also stipulated: “The provisions of the previous
articles shall not apply except where there is no provision for Otherwise« in a special law or
international treaty in force in Algeria47.

Section Two: Conditions for implementing a foreign judgment in Algeria in accordance
with judicial agreements

Avrticle 20 of the Algerian-Moroccan Agreement« which is the first agreement in terms
of chronological order« stipulates four conditions for granting the executive formula for civil
and commercial decisions. These conditions are common to most agreements < in addition to a
fifth condition related to the translation of documents in some agreements.

* The first condition: The ruling must be issued by a competent court in accordance with the
laws applied in the state requesting implementation « unless the person concerned definitively
waives his request. This condition is agreed upon in all agreements« and constitutes a kind of
guarantee for the nationals of the implementing state. It is the first condition mentioned in the
Munzer decision< which was previously mentioned. Jurisdiction is estimated from two
aspects: general jurisdiction and special jurisdiction. As for general jurisdiction« it is divided
into two types« direct and indirect. General jurisdiction is direct when the authority issuing the
judgment subject to implementation examines whether it is internationally competent. In
issuing it< general jurisdiction is indirect (when the judicial authority required to implement it
examines the issue of whether the state issuing the ruling is competent to issue it.

Article 20 of the Algerian-Moroccan Agreement stipulates the following: “The ruling
shall be issued by a competent court in accordance with the laws applied by the requesting
state< unless the concerned party definitively waives his request.” We believe that applying
this condition leads the Algerian judge to delve into the laws of the requesting state to ensure
the validity of its jurisdiction« while according to the condition mentioned in the Algerian-
French agreement« the Algerian judge answers an important question« which is: Was the state
issuing the ruling competent from an international standpoint? Therefore < we believe that the
condition mentioned in the Algerian-French agreement is the most appropriate for the
implementing state.

As for special jurisdiction« it means that it is determined within the state that is
internationally competent to issue a foreign judgment« which court belongs to it and is
competent to issue this judgment. This jurisdiction does not pose any problem« and usually
the judge in charge of implementation does not verify it« which is the position of the French
judiciary since the issuance of the “Bashir” decision. ".

* The second condition: That the parties be notified« represented« and declared absent in a
legal manner. This condition falls within the fifth condition mentioned in the “Munzer”
decision under the title “Validity of procedures in issuing a foreign ruling.” In this regard ¢ the
Algerian-Mauritanian agreement suffices with requiring attendance or being required to
appear in a formal manner. Regular < while the agreements concluded with Tunisia and Egypt
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add the phrase “in accordance with the law in force in the place where the decision was
issued ¢’

As for the Algerian-Moroccan agreement: it stipulated this condition in Article 20/B.
The Algerian-Moroccan and Algerian-Mauritanian agreements did not refer to a law
estimating this summons« is it according to the implementing state or the issuing state? As
long as the judge refers to the law of the country issuing the judgment to ensure the validity of
the summons or the validity of the appearance« this means that the enforcement judge is
competent to monitor the foreign judgment within the country in which it was issued.
However« the problem lies in the fact that the foreign judgment< when submitted for
execution« has the force of the matter adjudicated. That is« exceeding the limits of the validity
of the procedures« unless this condition is included in the violation of Algerian public order
and the rights of defense (48).

In addition < according to Article 20/B of the Algerian-Moroccan Agreement: the French
wording means that the parties are legally summoned < while the Arabic wording mentions the
legal presence of both parties« and there is a difference between the validity of the summons
and the presence. With reference to the agreements concluded by Algeria and the documents
required to be submitted by the person seeking enforcement« an exact copy of the summons
paper addressed to the civil party who failed to attend the plea must be submitted« and there
are those who add “in the event that a judgment is issued in absentia.”

As stated in the Algerian-French and Algerian-Nigerian agreement. Accordingly« we
believe that the requirement to submit a summons document is in the event that a judgment is
issued in absentia that has the force of res judicata in order to ensure the validity of the
procedures. As for a judgment in the presence of a judge « this document is redundant as long
as the person is present and defends his interests.

* The third condition: That the ruling has acquired the force of the ruling and is enforceable
in accordance with the law in which it was issued. This condition included all agreements
except the agreement concluded between Algeria and Egypt< which excludes the case of
provisional or temporary decisions that are considered capable of obtaining an executive form
even if they are subject to for opposition or appeal « since it is specifically aimed at dealing
with urgent cases; Such as granting food expenses« for example. On this basis« the executive
version must be submitted < not the regular version« for the rest of the agreements49.

* Fourth condition: The ruling must not contain anything that conflicts with the general law
of the country in which it is taken into account« or with the principles of public law applicable
in this country. It is also not permissible for it to conflict with a judicial ruling issued in this
country « due to which it has acquired the force of res judicata. in it. All agreements included
this condition. If the ruling violates public order or the principles of law« the judge of the
implementing country has the right to refuse to grant the execution order or to grant the order
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for part of the ruling only. In addition« it is not possible to implement a foreign ruling and
leave behind a national ruling that has acquired the force of the ruling.

Each state is considered free to determine what is included within the public order and
what is excluded from it« based on its political < religious and social principles... We believe
that it is advisable to include this condition that the ruling not be contrary to another ruling
issued in the implementing state and which has acquired the force of the thing ruled on -
under the title “not to The ruling violates the public order and does not contain fraudulently
regarding the law« because the phrase “to the principles of the law in the implementing state”
is considered an achievement+ and the requirement that the ruling not be in violation of
another ruling issued in the implementing state that has acquired the force of the thing ruled
on falls within the category of “not violating the public order.”

* Fifth condition: Translation of documents. Since the official language in Algeria is Arabic«
the court must« before issuing the order to implement the foreign judgment: verify the
existence of an official Arabic translation of the judgment. In Egypt« if the court neglects to
do so« the party against whom it is executed may have a problem regarding the
implementation and must... In this case« the execution judge may order a stay of execution
until an official translation of the executive document is provided. The basis for this is that the
Arabic language is the official language of the country in accordance with what the
Constitution stipulates < and it is not permissible to execute an executive document in a foreign
language without attaching an official translation of it.

If the Egyptian Court of First Instance issues a ruling to implement the executive
document issued in the foreign country< when announcing that document< an official
translation of it in Arabic must be attached to it. Otherwise < the announcement will be invalid
and the enforcement judge may order a temporary suspension of execution until the
announcement of the executive document and its official translation (50).

With reference to the agreements concluded by Algeria with foreign countries« such as
the agreement concluded with Mauritania< which stipulates in its Article 24/e the following:
“And when necessary« a translation of all the elements stated above- recognized as valid
according to the rules established in the law of the state to which the request is submitted <> we
also have the agreement The agreement concluded with Germany:« for example< which
addressed this condition in Article 32/C« which states: “With a certified translation of the
documents mentioned in Paragraphs A and B« in the language of the contracting party in
whose territory the decision must be implemented.”

Conclusion:

This research paper addressed the topic of foreign enforceable judgments < exploring the
legal conditions and criteria necessary for the enforcement of these judgments across borders.
We found that the enforcement of foreign judgments primarily depends on the existence of
international agreements« such as the New York Convention« and that the judgment must be
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final and binding in the country where it was issued. Additionally < it must not conflict with
public order or fundamental laws in the country where enforcement is sought. The
competence of the issuing courts is also crucial.

Findings:
1- International Cooperation The study shows that international cooperation between
different judicial systems enhances the effective enforcement of foreign judgments.

2- International Agreements International agreements like the New York Convention are
essential for providing a unified legal framework that facilitates the enforcement of foreign
judgments.

3- Legal Challenges The enforcement of foreign judgments faces challenges related to legal
complexities and disparities between judicial systems in different countries.

4- Public Order The study highlights the importance of respecting public order and
fundamental laws in the country where the judgment is to be enforced to ensure fair and
effective enforcement.

Recommendations

1- Enhancing International Cooperation: Strengthen cooperation between countries by
signing new agreements and expanding the scope of existing agreements to include a larger
number of countries.

2- Continuous Training: Provide continuous training for judges and lawyers on international
standards and procedures for enforcing foreign judgments.

3- nitoring Mechanisms: Establish monitoring mechanisms to ensure the fair and effective
enforcement of foreign judgments < thereby enhancing trust between different judicial systems.

4- Developing National Legislation: Work on developing national legislation to align with
international standards and facilitate the enforcement of foreign judgments without
compromising national sovereignty.

5. Protecting Parties' Rights Ensure the protection of the rights of disputing parties by
implementing legal procedures that guarantee the fair enforcement of foreign judgments:«
taking into account all legal and humanitarian aspects
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Abstract:

Despite the importance of the methodology of conflict-of-laws rules in resolving the
issue of legal conflicts and adjudicating private disputes with an international dimension, its
application raises multiple problems. These problems manifest as difficulties at various
stages, from identifying the applicable law to resolving the dispute. They are viewed as
shortcomings that affect the rights and freedoms of parties involved in international private
relationships. In some cases, the situation may lead to undermining fundamental principles of
private international law.

The challenges of the conflict-of-laws methodology are linked to the nature of the
adopted approach and the national origin of the conflict-of-laws rules. Nevertheless,
maintaining this methodology is necessary, as its primary aim is to identify the most
appropriate law. To this end, it ensures adherence to safeguards established by legislators and
judges, which serve as guarantees for protecting private interests. It is therefore not advisable
to reconsider Algeria’s conflict-of-laws rules merely because they have not undergone
extensive practical application.

Keywords: Conflict of laws, methodology of conflict-of-laws rules, challenges, lex fori,

renvoi, foreign law.
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Abstract:

Nationality is the mechanism through which an individual exercises their rights and
fulfills their duties. However, others may deny the individual their nationality, or the
individual may need to renounce it. Consequently, they may be compelled, on the one hand,
to identify the competent judicial authority to which they can turn to safeguard their right to
acquire or renounce nationality, and on the other hand, to seek the appropriate legal
mechanism to facilitate this process.

For this reason, the Algerian legislator, like its counterparts in comparative legal
systems, has devoted special attention to regulating nationality disputes with specific
provisions, rather than leaving them to the general rules provided for in the Code of Civil and
Administrative Procedures. This regulation is enshrined in the Nationality Law, which defines
the competent judicial authority for resolving such disputes and outlines the key claims that
may be brought in this regard.

Keywords: Jurisdiction; nationality disputes; nationality claims.
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Abstract:

Foreign trade plays a pivotal role in the economic development of nations, fostering
global connections and facilitating the exchange of goods and services across borders.
Algeria, as a prominent player in the international market, has established legal frameworks to
regulate the activities of foreign traders within its jurisdiction. This study provides a
comprehensive examination of the legal status of foreign traders in Algerian legislation,
exploring the rights, obligations, and regulatory mechanisms governing their operations.
Keywords: Foreign trader; Commercial eligibility; Commercial Register; Algerian
Legislation.
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Introduction:

The practice of any commercial activity necessitates a series of procedures that must be
fulfilled. Similarly, there are specific conditions for individuals wishing to engage in
commercial activities in order to acquire the status of a merchant, whether national or foreign.
These conditions pertain to the commercial activity itself, akin to the practices of national
traders. Most global legislations, including Algerian law, grant privileges to foreigners for
engaging in commercial activities without any constraints or impediments, in line with the
constitutional call for freedom in investment and trade under Article 61 of the 2020
Constitution.

Algeria, after its independence, has signed several commercial and industrial
agreements that granted rights to foreigners, thus ensuring equality with citizens. Algerian
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legislators have adopted the principle of non-discrimination between national and foreign
merchants.

The objectives of this study are to understand the provisions related to the foreign
merchant's practice of trade according to Algerian commercial law and special regulations,
including Law 22-18 concerning investment, Law 04-08 concerning commercial activities,
and Law 08-11 concerning the conditions for foreigners entering Algeria. This is achieved
through an analytical study of the legal framework governing the foreign merchant,
procedurally enabling foreigners, upon entering Algeria and completing the required legal
procedures for residence, to enjoy freedom of residence and movement.

Algerian legislators have also emphasized the importance of caring for foreign
merchants compared to national traders by informing and fully engaging them in commercial
transactions, treating them similarly to Algerian merchants in terms of rights acquisition and
obligations.

The Algerian legislator has regulated the provisions regarding foreign merchants in
Executive Decree No. 06-454 dated December 11, 2006, concerning the professional card
issued to foreigners practicing commercial, industrial, artisanal activities, or freelance
professions on national territory, and Executive Decree No. 38-97 dated January 18, 1997,
detailing the procedures for granting merchant cards to representatives of foreign commercial
companies.

Given the importance the Algerian state places on developing the national economy and
achieving equality between national and foreign traders, the problem revolves around:

How the Algerian legislator regulates the procedures for foreign traders to
practice trade? and whether there is discrimination between national and foreign
traders in trading in Algeria?.

To answer this problem, the analytical method was adopted, analyzing the texts of the
articles related to the laws relevant to the study topic.

Regarding the study's division, a binary division was adopted, consisting of two axes:
the formal conditions for practicing trade in Algeria by foreign merchants, and the procedural
framework for practicing trade by foreign merchants.

Chapter One:
Formal Conditions for Practicing Trade in Algeria by Foreign Traders

Between the constitutionally mandated freedom of trade and investment, there are
regulations that a trader must adhere to in order to engage in commercial activities. Similarly,
this applies to foreign traders who are subject to a set of conditions imposed by Algerian law
in order to qualify as traders.

First: Commercial Capacity

Before engaging in commercial activities and acquiring the status of a trader, which is
proven for every individual whether national or foreign, natural or legal, who undertakes
commercial activities, whether occasional or regular, the commercial legislator has defined
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the legal conditions that must be met to acquire the status of a foreign trader, similar to any
person residing in a country of which they are not a national.

1- For Natural Persons: Algerian law treats Algerian and foreign traders equally in
practicing trade, regardless of gender. Any foreign trader can engage in trade in Algeria and
acquire the status of a trader once they reach the age of nineteen, qualifying them
commercially to conduct business. The laws regarding capacity apply to them when their
conditions are met, in accordance with Article 06 of the Algerian Civil Code. Algerian law is
the sole reference for determining the type of relationships when there is a conflict of laws to
determine the applicable law according to Article 09 of the Algerian Civil Code. The Algerian
legislator requires the application of Algerian law to foreigners in general, even if they are
subject to the law of their country but lack capacity.

2- For Legal Persons: Article 50 of the Algerian Civil Code stipulates that legal
persons have legal capacity within the limits defined by their establishment contract or by
law. Therefore, a legal entity enjoys legal capacity when it engages in commercial activities,
considering it a trader when it professionally conducts commercial activities.

Chapter Two:
Procedural Framework for Foreign Traders

In order to monitor foreigners within national territory, national legislation mandates
that upon their entry and residence, they must obtain a foreign resident card, through which
they obtain a foreign trader card, allowing them to be registered in the commercial registry.

First: Obtaining the Foreign Resident Card

1- A request submitted on a special form obtained from the relevant police precinct
regionally or from the municipality of residence. 2- Five (5) recent identical passport-size
photos. 3- A fiscal stamp worth 3000 DZD as determined by fiscal law. 4- A medical
certificate specific to the individual (general and chest examination). 5- A copy of the valid
passport, entry visa, and extension if necessary. 6- A vaccination certificate for children aged
01-14 years. 7- Rental agreement for accommodation.

Additionally, depending on the situation:
e Work visa

o Work permit or temporary work permit or permit to employ a foreign worker not
subject to a work permit (for wage workers) issued by the Ministry responsible for
labor.

« Certificate of enrollment in a school or university.

« Proof of engagement in industrial, artisanal, commercial, or freelance activities issued
by the competent authorities.

o Proof of sufficient means of subsistence during the stay in Algeria if the individual
does not intend to engage in any activity.

Second: Obtaining the Professional Card for Foreign Traders: Foreigners are not
permitted to engage in trade on Algerian territory without obtaining the professional card for
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foreign traders. To obtain this card, an application must be submitted to the directorate
responsible for regulation and public affairs in the province of residence or the location of the
commercial premises or company headquarters, regarding managing members of commercial
companies.

The application for the professional trader card is drafted on a special form delivered to
the directorate responsible for regulation and public affairs in the relevant province. A joint
decision is issued by the Minister of Interior and Local Authorities and the Minister of
Commerce to determine the documents required for the application, in exchange for which the
directorate issues a receipt to the applicant.

Article 04 of the law stipulates the necessity of obtaining a trader, artisan, or
industrialist card to engage in these professions. The professional card contains information
related to civil status, professional address, and nationality of the holder, ensuring consistency
between the provisions related to the profession and those related to residence.

As for the validity period of this card, it is set at two years, renewable under the same
conditions. The foreign trader must submit a renewal application within a maximum period of
sixty (60) days before the expiry date. The cardholder must return it to the administrative
authority that issued it upon leaving national territory permanently.

The foreign trader who engages in commercial activities privately must contact the
authorities of the province that issued the professional card to request its cancellation within
thirty (30) days or return it immediately in cases of bankruptcy, deletion from the commercial
registry, submission of false statements, conviction of a crime or misdemeanor related to
public law, loss of trader status, death, termination of administrative manager or company
director mandates, resignation, or cessation of the company's activities for which the
professional card was issued. Failure to take these actions results in the withdrawal of the
professional card, regardless of any expulsion measures that may be issued due to the
occurrence of any of the aforementioned situations.

Third: Obligations Imposed on Foreign Traders 1- Registration in the commercial
registry. 2- Regular maintenance of commercial records. 3- Conducting commercial activities
within the boundaries of the province that issued the professional card for the foreign trader.

Conclusion: The regulatory framework governing foreign traders in Algeria establishes
a set of rules governing the legal status of foreign traders and their activities within the state's
territory, granting them rights and imposing duties not far from the principles of international
law and in line with the state's policies, including the constitutional principle of freedom of
trade and investment, within diverse frameworks and under restricted freedom. However, over
time and due to various transformations, it has become imperative for Algerian legislators to
introduce some flexibility into this system to align with these changes, as seen in Law No. 22-
18 on investment, particularly concerning the freedom to transfer capital to and from abroad.

Based on the above, and in the context of attempting to evaluate the legal system related
to foreign trade practice in Algeria, the following recommendations are proposed:

1-  To improve the business environment, transition from complex procedures to
digitalization for obtaining the foreign resident card, foreign trader card, and
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registration in the electronic commercial registry, for simplification, acceleration,
and attraction of businessmen.

2-  The national legislature should adopt a unified legal system that combines the
enjoyment of trader status by both national and foreign traders without
discrimination, both in procedures and activities. 3- To enhance the business
environment, security and political stability must be provided to encourage foreign
traders to embark on their projects, thereby achieving economic development for the
country.
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Abstract:

Nationality is the legal and political association that connects an individual to a State.
This association is either based on blood or territory. Legally, the association of nationality
makes the individual enjoy a range of rights such as the right to vote and the right to stand for
election..., as well as duties as the duty to perform national service. Nationality is the pillar
that distinguishes between national and alien within a State.

Nationality, like other rights, may be the subject of conflict, so that an individual is obliged to
prove his or her national nationality, to be treated as a national and to enjoy his or her full
constitutional rights and duties. This can only be done by establishing his or her national

status by all the means of proof provided for in Algerian legislation
Keywords: Nationality, means of proof, descent, territory, apparent situation.
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The legal status of the foreign student in Algeria
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Abstract:

The Algerian government« represented by the Ministry of Higher Education and
Scientific Research in cooperation with the Ministry of Foreign Affairsc provides
opportunities for non-Algerian foreign students to join Algerian universities in order to study
and advance in the field of available specializations. This is done by providing the necessary
visas and necessary information for students wishing to enroll in higher education. In Algeriac
providing support and guidance regarding admission and registration processes in Algerian
universities and institutesc but how is this done? This is done based on procedures for
registration and selection« through their commitment to what the legal texts impose regarding
the conditions and procedures for obtaining a study visa and registering on the website of the
Ministry of Higher Education< and submitting the necessary documents and fees for
registration. The goal of this may be represented by the student’s desire. The foreigner can
obtain Algerian higher degrees« or even guess at better job opportunities in Algeria compared
to what exists in his country« while acquiring a set of rights< whether financial. or political.
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Abstract:

Electronic civil disputes represent a legal challenge to the development of technology in
the modern era« especially with the complexity of civil transactions and contracts concluded
electronically. Given the pressing need to protect the rights of individuals involved in
electronic disputes and to explore the extent to which legislation provides legal mechanisms
for resolving this type of dispute quickly and effectively« in the absence of paper
documentation and the cross-border nature of the process¢< considering the diversity of
nationalities of the contracting parties< which are often linked to more than one country:« this
study aims to examine methods of resolving electronic civil disputes from legislatives
judicial« and even arbitral perspectives. Legal systems generally subject international
contracts to the law of will< which is one of the key legal principles that a judge investigates.
These contracts may specify the competent authority in case of a dispute« or they may not.
The parties may agree on the applicable law and include it in the contractc or they may not

agree on the applicable law or the court with jurisdiction over the dispute.
Keywords: Civil dispute; judicial jurisdiction; conflict of laws.
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Abstract:

Real estate ownership is one of the most important rights that a person has the ability to
obtain. Therefore, all legislation seeks to regulate and control it and impose respect for it by
others through the set of rights related to the right of ownership. The Algerian legislator has
included in the definition this right as an original real right and explaining the ways of
acquiring it, which are the justifications. Legislatively determined to obtain it for national
persons, including that contract, whether it is for consideration, such as a contract of sale or an
exchange contract, or without consideration, such as a contract of gift and will, or through
inheritance, Or through the statute of limitations, gain, attachment, pre-emption, and other
legally prescribed methods of acquisition. In this regard, the issue of a foreigner’s right to
own property arises. Is he treated the same as a national in this right, or are there conditions
and controls that must be met in order for him to be able to obtain the right? Real estate
ownership, this is what we will try to uncover in our research paper.

Keywords: Ownership right, acquisition, foreign, ownership conditions, legal disposition.
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Abstract:

Foreigninvestments are considered an effective means of achieving economic
development in countries¢ especially for countries hostinginvestment. Therefore« the
investorsearches for opportunities to invest in countries thatprovide the best guarantees«
which are diverse and different« includingfinancialguarantees. The Algerian state has worked¢
throughitsvariouslaws¢ to grantguarantees. Necessary for foreigninvestors to obtain hard
currency and laborefficiency.

Keywords: foreign investment« guarantees« national economy.
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Abstract:
This article addresses the conflict of laws in the field of wills under Algerian law, examining
how conflicts may arise between national and international laws in will-related cases,
especially when individuals are dealing with multiple legal systems due to nationality,
domicile, or the place of execution of the will. The article discusses how the applicable law is

determined in such cases, with a focus on Islamic law and its role in determining how the
inheritance is distributed under Algerian law.

The analysis includes how legal principles such as personal jurisdiction and the place of
executing the will affect the applicable laws. Practical examples are provided to illustrate how
these rules are applied in cases involving assets in multiple countries. Additionally, the article
addresses legal challenges such as conflicts between laws and the potential for dual
interpretations.

Keywords: conflict of laws, personal status, will, national law, foreign law.
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Abstract: : The rule of attribution in national law may refer to the application of the law of a
foreign country« and it is called the relevant foreign law. This is the law that was decided to
be applied< and when the judge learns about its content« he finds that it contradicts the basic
principles in his country« or it becomes clear to the judge that the jurisdiction of foreign law in
ruling on the dispute before him was the result of individuals circumventing the rule of
attribution by changing the meaning of the attribution officer so that they can evade The

provisions of the relevant law are true« which leads to its exclusion.

Keywords: public order¢ fraud towards the law« rules of attribution< national law« foreign
law.
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Abstract: :
This study reviews the issue of conflict of laws within the framework of private international
law and the impact of legislative governance in controlling the rules of conflict to determine
the applicable law¢« and thus the degree of its contribution to facilitating the finding of
solutions to the problems that may encounter the judge when he decides on disputes in which
one of the parties is a foreign element. The development that has occurred in the organization
of private international relations has become necessary for it to absorb new concepts such as
legislative governance« which aims to improve national legislation by making it more
accurate« clear and appropriate to the lived reality to achieve the requirements of the state of

law and justice.
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Abstract:

Custody is considered one of the most important issues to which legislation has given
special attention due to the positive or negative effects it has on the life of the individual« the
family« and society« because it concerns the child through his upbringing and care of all his
affairsc and it results from the effects of the dissolution of marriage« and the issue of custody

raises many problems in the field of conflict of laws. Especially in the case of mixed
marriages« as a result of differences in legislation regarding the applicable law.

In this context« various legislations« including the Algerian legislator« sought to establish
rules to resolve the problem of conflict of laws in custody matters< whether in law or through
judicial jurisprudence:« taking into account the interest of the child« considering custody as one
of his basic rights.

Keywords: Custody:« conflict of laws« Algerian legislation.
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Abstract:

Proof is considered of great importance in the field of nationalityc even though
nationality is a legal and political relationship that unites the individual and the State:
according to which the individual becomes a member of the people of the State< and this
question requires that anyone who wants to prove that they enjoy Algerian nationality of
origin must resort to a set of means specified by the Algerian legislator« and that in article 32
of the law on nationality« in order to to determine the extent of the rights and duties enjoyed
by the latter. Among the means provided for in Article 32 of the Nationality Law« there is
apparent status< which means that the person appears in a national guise« so that he appears as
if he had national citizenship« and is considered the most important means by which Algerian

nationality can be proven as an original nationality..
Keywords: Algerian nationality« apparent status« proof of nationality« possession
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abstract

Algeria has introduced a set of legal mechanisms to regulate the status of foreigners in
Algeria« through Law 08/11 relating to the conditions of entry« residence and movement of
foreigners into Algeria. It has guaranteed them a set of rights« perhaps the most important of
which is the freedom to enter and leave the Algerian territory« so foreigners have the right to
enter the lands. Algerian citizens freely« but with respect for a set of legal conditions and
procedures. The state also has the sovereign right to prevent the entry of any foreigner into its
territory. This is because it has the authority to legally regulate the status of foreigners« and
to guarantee the right of the foreigner against whom the entry ban decision was issued« the

Algerian legislator has approved a set of rights for foreigners subject Entry ban decision.
The foreigner has the right to leave the national territory whenever he wishes as long as
he is in a legal situation in accordance with the methods and procedures related to his exit.
However < in some cases the foreigner leaves the national territory by force. Algerian law has

regulated the process of deportation and expulsion to the borders with a set of procedures
that guarantee the right of the foreigner concerned.
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Abstract:

States exercise their sovereignty within their territory with complete freedom. Therefore:
they determine a special system for the entry of foreigners into their territory and for their
residence therein. However« with the disappearance of the traditional international systems«
countries have become somewhat restricted in confronting each other. This is on the one
hand« and on the other hand« the ratification of Countries have international treaties and
agreements related to the rights of foreigners¢ including freedom of movement< which have
cast their shadow on the terms and conditions of dealing with foreigners.

Algeria is one of the countries that took the early initiative to join and ratify most of the
treaties and agreements in this field. In this research paper< we will shed light on the most
important provisions contained in Algerian legislation< which regulate the entry« residence«
and exit of foreigners from the Algerian national territory.

.Keywords: - Foreigner - permanent residence of the foreigner - visa - nationality -
deportation - taking to the border.
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Abstract:

The connecting rules, in principle falling within the internal legislative
regime of the state, however the legislator must take into account several
considerations when formulating these rules, so as to ensure a certain harmony
between the different legal systems adopting multiple rules, and which
accentuate conflicts of laws on a very specific basis and according to the
objectives.

In a global way, the elements to be taken into consideration, and which limit
the song of intervention of judicial bodies, are divided into three categories; the
first relating to the sovereignty of the state; which favors the wide application of
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national law, the second on civil security, based on the principle of territoriality
of laws, and finally on the stability of transactionns.

In any case, the role of public order and its impact on the change of
legislative powers in favour of national law must hardly be ignored.

Keywords: rule of attachment ; public order; stability of transactions; ationality

territoriality of laws.
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« Le divorce et le séparation de corps sont régis par la loi frangaise :
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- Code civil frangais, édition 2006.
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Rules of attibution as a tool for determining the applicable law in international private
disputes According to Algerian legislation.
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Abstract:
The rules of attribution are national rules established by the national legislator in order to
choose the most appropriate competing laws to govern the special relationship that includes a
foreign element, after the national judge implements the rule of reliance on the dispute that
includes a foreign element. These rules may indicate the jurisdiction of the judge’s law. In this
case, there is no verse A problem where the judge applies it because he is aware of its content.
However, if it refers to the application of a foreign law, then the problem of the nature of this
law arises. Is it treated as the facts are, that it maintains its legal nature? However, the
Algerian judge’s application of the relevant foreign law is only if it is not in violation of
public order. And public morals.

keyword: Foreign element, Attribution rules, Applicable foreign, Exclusion of application of
foreign law, General system, Fraud towards the law.
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Abstract:

Nationality is a legal bond between the individual and the state. It is
considered a reference factor that guides the judge to the law applicable to disputes
involving a foreign element. However, sometimes some problems may arise in the
application of this control due to the fact that the individual holds more than one
nationality or is stateless. Or because the law of two nationalities was applied at the
same time to one legal issue.

The Algerian legislator has developed solutions for all of these problems, most
of which enshrined the application of the nationality law. However, some problems
still do not include explicit texts to solve them in the law that governs the
substantive conditions of marriage, which requires the legislator to intervene in a

way that Ensures the best solution for her.
Keywords: Foreign law ; Nationality ; Support Officer ; Conflict of Laws.
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Abstract:

The term conflict of international jurisdiction for national courts falls into two parts. The
first part is related to the international jurisdiction of national courts. the second part is related
to the implementation of foreign judicial rulings, foreign official bonds, and international
commercial arbitration decisions. In its narrow sense, the international judicial jurisdiction of
national courts means the statement of the international competent court to decide on a
dispute that includes a foreign element, noting that the phrase “internationally competent
court” does not mean at all a dispute that is decided by the International Court of Justice.
Rather, it means that the court decides on a dispute that includes a foreign element. It is a
national court affiliated with the judiciary of a given country. Accordingly, what is the
legislative organization of the international judicial jurisdiction in the Algerian judiciary, and
is what is approved in Articles 41 and 42 of the Civil and Administrative Procedures Law of
2008 sufficient to solve the problem of the Algerian judiciary in disputes involving a foreign
element?

Keywords: Conflict of jurisdiction - International jurisdiction - competent court -
international disputes - foreign element.
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Abstract:
Algeria exercises the sovereign right to manage and regulate the freedom of movement of

foreigners through the top of the legal pyramid of the Constitution, where it has introduced a
number of legal mechanisms, the most important of which is Law No. 11/08 relating to the
conditions of foreigners’ entry, residence and movement therein. From this standpoint, this
study aims to understand the role of The Algerian legislator regulates the entry, exit and
residence of foreigners within its territory, especially due to the recent influx of a large
number of foreigners of various nationalities after it was not long ago one of the countries
exporting population.

Keywords: Nationality - foreigners - international law - right - national conventions
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Abstract:

The enforcement of foreign judgments in the Algerian legislation, judiciary, and
comparative legislation is of great importance. The enforcement and recognition of foreign
judgments is subject to certain procedures imposed by the legislation , and the enforcement of
these judgments is subject to certain conditions.

One of the most important conditions that stand in the way of implementing foreign
rulings is that these rulings violate public order is considered one of the most important
reasons that lead to excluding the enforcement of foreign rulings.This is of course when the
rule of attribution in the law of the judge s country refers to the application of foreign law ,
but the application public order also applies when enforcing foreign judgments.

Keywords: public order; to implement; foreign judgments; condition; a comparative study.
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Abstract:

Children nursery is a significant topic that incentivized researchers and thinkers, be them
jurists or lawmakers, considering the considerable problem that would arise, particularly when
it comes to children nursery in mixed marriage at the international level. These problems
correlate to enforceable laws, and the competent authorities to make decisions, together with
the rules to organize this particular process.

In this context, legislation sought to set rules related to children nursery, linking them to
the rules appropriate for the nursed child. On another side, most of states have recognized the
significance of international conventions attempting to find solutions for conflicts that shall
arise as a result of family relationships including foreign elements. Several states concluded
international or bilateral conventions seeking to find solutions to laws conflicts in personal
status in general terms, and nursery in particular.

Keywords: Mixed Marriage, Nationality, Children Nursery, Nursed, Laws Conflict,
International Treaties.
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Determine the law applicable to tort liability and the signs of a conflict approach crisis.
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Abstract:

Every conflict of laws is resolved in principle by adopting the approach of attribution
rules or conflict rules, which are rules that states set freely, taking into account their interests.
Also, these rules may be legislative established by the legislator, and all or some of them may
be the result of judicial jurisprudence, as is the case in France, for example. Within the
framework of tort liability, the principle that was, and still is, prevailing is to subject the latter
to the place where the harmful act occurred, and this is called local law. However, if this was
the predominant trend, that did not prevent the emergence of other trends that attempted to
deviate from what was established in this field, trends that were called for by jurisprudence
and resonated with the judiciary and legislation of many countries, and perhaps the most
important of them is what came from the United States of America, where Jurisprudence there
went to the point of rebellion against the method of conflict resolution itself and criticizing the
conflict approach, then presenting a new approach that some did not hesitate to describe as the
american revolution.

Keywords: conflict of laws, proper law of the tort, appropriate law, Nationality law, conflict
rules.
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Judge's application of neutrality in conflict rules on physical separation and adoption
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Abstract:

Algerian legislation has introduced rules of attribution for physical separation and
adoption in articles 12 and 13 bis of the Algerian Civil Code. These two issues are intrinsic to
domestic law, which it is difficult for a judge to adapt and apply, especially if the relationship
is interspersed with an Algerian party. the judge will inevitably take the decision in
accordance with his law and depart from the most important characteristic of the attribution
rule, namely, that of impartiality and the purpose of the legislation of the two articles, namely,
to guarantee the rights of foreigners on home soil, in light of the development of international

trade relations and Algeria's desire to join them.
Keywords: attribution rules;neutrality feature; physical separation; adoption; judge's act.
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Abstract:

This paper examines one of the most crucial issues related to nationality, namely,
proving original Algerian nationality through "apparent status." The Algerian legislator
considers this one of the key means by which an individual may establish their national
identity in the event of a dispute, thereby enabling them to exercise their constitutional rights
and duties and to be treated as a citizen, In this paper, we address the central question: What is
the meaning of "apparent status,” and is it sufficient on its own as evidence to prove original
Algerian nationality?.

To answer this question, the study is divided into two main sections: The first explores
the concept of "apparent status,” while the second examines how it can be used as proof of
original Algerian nationality.

Keywords: Algerian nationality, Apparent status , Proving nationality , Nationality law ,
National identity,.
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Abstract:

The pre-contractual stage in marriage contracts is considered one of the important stages
for the success of the contract, especially when it comes to mixed marriages, given the
difference that exists, in particular between the legislation to which belong the spouses .Legal
problems with regard to the law which governs this stage, in addition to the problem of the
treatment of the case by the judge in the event that the case is referred to him. Especially in
the absence of a conflict rule determining the applicable law, which is the case in this
approach concerns Algerian law.

Keywords: pre-contractual stage; mixed marriage; keywords conflict of laws; applicable.
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The right for a child to enjoy nationality and it effects to his position in his family
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Abstract:

The child has the right to enjoy a nationality that may be original based on blood ties or
territory or acquired as a collective effect of naturization. Family relations that include a
foreign element are subject to national law determined based on the nationality officer. The
law of his nationality applies to his name and eligibility(capacity) but not apply to
guardianship and filiation.

Keywords: Nationality; original; acquired; child; name ; eligibility ; guardianship ; filiation
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Means of proof of Algerian nationality acquired under Algerian law
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Abstract:

Because nationality is a moral right in relation to the person, it results either from
material facts that give rise to effects by law or from legal acts that give rise to effect, The
proof is in indirect ways for the first type, and it's a hard proof of some kind. as it focuses on
the primary issues on which the original nationality is based, such as descent and the fact of
birth in the territory or by indirect means in relation to the second type of nationality and is an
easy proof in comparison to the first type of nationality as it focuses on the legal acts that give
rise to this type of nationality.

Keywords: Nationality; attribution rule; Blood Association; The Territory's Association;
authentic nationality; Acquired nationality.
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Abstract:

Conflict of laws constitutes one of the vital issues in different legal systems, as it
requires determining the applicable law in multidimensional cases. Therefore, the topic under
study is extremely important in light of the increasing interaction between individuals of
diverse na-tionalities and legal backgrounds. The Islamic legal system relies mainly on
Islamic law and applies laws regionally to those living in Dar es Salaam, while private
international law uses various principles such as nationality and place of residence, which are
most closely related to determining the applicable law in international disputes, which
provides greater flexibility in dealing with relevant issues. International character.

Keywords: conflict of laws, nationality, Islamic law, private international law, issues..
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