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Abstract

This study addressed the topic of "Protecting the rights of minorities in Islamic
jurisprudence and positive law - personal status as an example -", We started from the
problem: To what extent have Islamic jurisprudence and positive law contributed to
protecting the rights of minorities in the field of personal status? To answer this problem,
this study was divided into an introduction and three chapters, The first chapter dealt with
the concept of minorities and personal status. The second chapter was devoted to the rights
of minorities, while the third chapter studied protection mechanisms and guarantees, The
study relied on the analytical and comparative approach, and we ended the study with a
conclusion that included the most important and significant results reached, The system for
protecting the rights of minorities established in Islam is a comprehensive, integrated and
ideal system that has proven its effectiveness and validity for all times and places, While
the protection system in positive law suffers from clear shortcomings and defects, Its
mechanisms follow a complex topic that ends with general and non-specific results that
bring together many contradictions, There is selectivity and bias in dealing with the issue

of minorities, especially in the area of personal status.

Keywords: People of Dhimmah, minorities, personal status, guarantees and protection

mechanisms, Islamic jurisprudence, positive law.
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! United Nations Sub-Commission on Prevention of Discrimination and Protection of
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Minorities. UN Doc. No. E/CN.4/Sub.2/384/Rev.1. 1979. New York: United Nations,
1979, Reprinted as UN Sales No. E.91.XIV.2 (1991).

* Sub-Commission on Prevention of Discrimination and Protection of Minorities, Special
Rapporteur Francesco Capotorti, Study on the Rights of Persons Belonging to Ethnic,
Religious and Linguistic Minorities, 1977, E/CN.4/Sub.2/384/Rev.1.

? Schulte-Tenckoff, Isabelle et  Tatjana Anbasch, « Les  minorités en  droit
international », in Fenet, Alain, Isabelle Schulte-Tenckhof et Genevieve Koubi (dir.), Le

droit et les minorités. Analyses et textes, 1995, p. 15-81 (ici p. 18).
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" Commission on Human Rights: report on the 40th session, 6 February-16 March 1984,
UN Document Symbol, E/1984/14. Alternate ID, E/CN.4/1984/77.

% Sub-Commission on Prevention of Discrimination and Protection of Minorities,
Proposal concerning a definition of the term “minority” submitted by Mr. Jules
Deschénes, 1985, E/CN.4/Sub.2/1985/31.

> Commission on Human Rights, Report of the Working Group on the Rights of
Persons Belonging to National, Ethnic, Religious and Linguistic Minorities, 1990,
E/CN.4/1990/41.

* Commission on Human Rights, Report of the Working Group on the Rights of
Persons Belonging to National, Ethnic, Religious and Linguistic Minorities, 1992,
E/CN.4/1992/48.

> Document de travail communiqué par Stanislav Tchernitchenko, Working Group on
Minorities ,14 févr 1996, pl, E/CN. 4Sub. 2/2/AC. 5/1996/W, See also,
THORNBERRY, Patrickn, Indigenous Peoples and Minorities : Definition and
Description, Working Group on Minorities, 30 April to May 1996, p2.
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? European Commission for Democracy through Law (Venice Commission), Compilation
of Venice Commission Opinions and Reports Concerning the Protection of National
Minorities (Strasbourg,2017). Available at
www.venice.coe.int/webforms/documents/?pdf=CDL PI(2018)002-e.

? The general comment [...] of 6 April 1994, p. 4, citing the report on the replies to the
questionnaire on the rights of minorities, in European Commission for Democracy
through Law (Venice Commission), The Protection of Minorities, Collection Science
and Te.
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"See: Commission on Human Rights, Commentary of the Working Group on
Minorities to the United Nations Declaration on the Rights of Persons Belonging to
National ~ or  Ethnic, Religious and  Linguistic Minorities, 2005,
E/CN.4/Sub.2/AC.5/2005/2.

*> Adoptée par I’Assemblée parlementaire du Conseil de I’'Europe, Revue universelle des
droits de 'homme, 1993, p. 189 ets.

? Breton, Roland (1992) Les ethnies. Paris, PUF (Coll. « Que sais-je? »), p 128. (ISBN 2-
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"Moussa Abou Ramadan, La définition des minorités en droit international, Open
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> VARENNES, Fernand de Langues officielles versus droits linguistiques : 'un exclut-il
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"PROTECTING MINORITY RIGHTS, A Practical Guide to Developing
Comprehensive Anti-Discrimination Legislation, Available at the following link:
https://www.ohchr.org/sites/default/files/documents/publications/2022-11-

28/ OHCHR _ERT_Protecting_Minority%20Rights_Practical_Guide_web.pdf

> Sub-Commission on Prevention of Discrimination and Protection of Minorities,
Definition and Classification of Minorities, Memorandum Submitted by the Secretary-
General, 27 December 1949, E/CN.4/Sub.2/85, p61-62.
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