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! Azzeddine BOUDJELTI LA -Slim BELKACEMI« SOUS-TRAITANCE, INSTRUMENT LA

DENSIFICATION DU TISSU« Revue Voix de la loi¢ Volume 07 N°: mai 2020¢ Faculte de
Droite Université d’Algerl¢« 2020¢p229. "L’article 564 du CC procure a I’entrepreneur la faculté
de confier la totalité %’exécution du travail & un autre entrepreneur sous-traitant, il s’agit de
transmettre son entreprise (I’opération) a un autre. Dans ce cas, on ne peut pas dire qu’il y une
cession d’entreprise? La sous-traitance dans la matiére des travaux s’inseére dans une relation
tripartie, puisque les sous-traitants effectuant une partie des travaux, souvent spécialisée, dont la
responsabilité a été donnée a tel entrepreneur général par le maitre de 1’ouvrage I’agrément de ce
dernier est obligatoire, ce principe général est étabﬁe par le code civil dans son article 252
comme suit : « la cession de dette n’est opposable au créancier qu’apreés sa ratification par ce
dernier », le bien-fondé de cette regle réside dont la propriété de la chose « travaux » qui revient
au maitre d’ouvrage (créancier). L’entreprencur (général/principal) dans ce cas resté lié au maitre
d’ouvrage par le contrat d’entreprise."
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Volume 13 <Numéro 03¢« Université de Boumerdes( Algérie)« 2021«p4" .Le donneur d'ordres et le
sous-traitant sont liés par une relation contractuelle qui définit en particulier les engagements de
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2 GHAITAOUI Abdelkader: La sous- traitance dans les marchés publics Etude comparative entre
la France et I'Algérie« El-Hakika Review« Issue Number: 42¢ Université d’ Adrar — Algérie<2018«
p27."La responsabilité du sous- traitant qui intervient dans I’exécution d’un marché public est
tenue de signaler sa présence au service contractant.1 Dans le cas inverse Le service contractant
qui prend connaissance de la présence d’un sous-traitant non déclaré sur le lieu d’exécution du
marché, est tenu de mettre en demeure le partenaire cocontractant de remedier a cette situation
sous - huitaine, faute de quoi des mesures coercitives seront prises a son encontre"
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Abstract

In studying the conceptual framework of subcontracting, it is necessary to
address the concept of subcontracting, beginning with the definition of the
subcontractor. A subcontractor is defined as a natural or legal person who contracts
with the original contractor to perform a specific portion of the work or services
stipulated in the main contract, without being bound by a direct contractual
relationship with the employer, except in exceptional cases stipulated by law or
contract. The subcontracting contract must also be distinguished from similar
transactions. This contract is distinguished from other similar contracts (such as the
original contracting contract or the assignment contract, etc.) by the subordination
of the implementation to the original project and the tripartite nature of the
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contractual relationship (employer - original contractor - subcontractor). In
addition, the subcontracting contract must be studied in Algerian Civil Law. The
Civil Law, in particular (Articles 564 and 565), regulates the relationships arising
between the parties to a subcontracting contract, while emphasizing that the
original contractor remains solely responsible to the employer, even in the event of
delegating work to a subcontractor, unless otherwise stipulated. A study of
subcontracting contracts under Presidential Decree 15-247 reveals that this text
adds conditions specific to the public tendering sector, such as specifying the
percentage of work that can be delegated (a maximum of 40%) and requiring
written approval from the employer in some cases. Let us turn our study to the
most important point: subcontractor relations. This relationship is represented by
the subcontractor's relationship with the original contractor, which stipulates the
original contractor's obligations toward the subcontractor. These include
guaranteeing the subcontractor's financial rights (such as payment for work
performed), providing the necessary technical information, and receiving the work
upon completion, while bearing responsibility for any breach of contractual
obligations.

The subcontractor's obligations toward the original contractor also apply. The
subcontractor is obligated to implement the work according to the agreed-upon
specifications, ensure quality performance, and bear responsibility for damages
resulting from its negligence. To finally address the relationship between the
subcontractor and the employer, and to further clarify this, we addressed the limits
of the legal relationship between them. After researching, studying, and explaining
the legal provisions contained in Algerian law and some other Arab legislation, we
find that there is no direct contractual relationship between the two parties, unless
the original contract stipulates the employer's acknowledgement of the subcontract,
or the employer's direct intervention in directing the subcontractor's work, which
could create direct liability towards the subcontractor. To protect the rights of the
subcontractor, his workers, and the workers employed by the original contractor,
Algerian legislation aims to achieve a balance of interests between the parties by:

-Granting the subcontractor and the workers working for the original
contractor to carry out the work the right to directly demand payment from the
employer and file a direct lawsuit against the employer in the event of non-
payment exceeding the amount owed to the original contractor at the time of filing
the lawsuit.

-The subcontractor and his workers, at the time of the seizure, have a lien on
the amounts owed to the original contractor or subcontractor. In the event that one
of them seizes the amount held by the original employer or contractor, each has a
proportionate right to his right. In summary, and as a general conclusion, this study
reveals that the legal status of the subcontractor in Algerian law combines:

1- The subcontractor's contractual dependence on the principal contractor.
2- The subcontractor's relative independence in fulfilling its obligations.
3- The subcontractor's limited legal protection vis-a-vis the employer.
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